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Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-14138
V.
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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Patrick G Geraghty, issued on Septenber
27, 1995, followi ng an evidentiary hearing.® The |aw judge
affirmed an order of the Adm nistrator, on finding that

respondent had violated 14 C.F. R 91.129(i), 91.157(b), and

The initial decision, an excerpt fromthe hearing
transcript, is attached.
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91.13(a).? The | aw judge reduced the Administrator's 90-day
proposed suspension of respondent's private pilot certificate to
a suspension of 50 days, a reduction the Adm nistrator does not
appeal. We deny respondent's appeal .

The issue before the law judge in this case was whet her
respondent, as the pilot-in-command of helicopter N225CM t ook
off from Torrance (CA) Airport without a clearance to depart.
Special Visual Flight Rules (SVFR) prevailed at the tinme due to a
ceiling below 1000 feet and visibility less than 3 mles. Tr. at
22. The Admnistrator alleged that, while respondent had
received a clearance to operate in SVFR conditions, he had not
received the additional and necessary departure cl earance when he

took off.® It was respondent's contention that ATC at Torrance

’Section 91.129(i), Operations in Cass D airspace: Takeoff,
| andi ng, taxi clearance, provides:

No person nmay, at any airport with an operating control
tower, operate an aircraft on a runway or taxiway, or take
off or land an aircraft, unless an appropriate clearance is
received fromAir Traffic Control (ATC).

Section 91.157(b)(1), Special VFR weather m ni nuns, reads:

Speci al VFR operations may only be conducted with an ATC
cl earance.

Section 91.13(a), Careless or reckless operation:
Aircraft operations for the purpose of alir navigation, provides:

No person may operate an aircraft in a careless or
reckl ess manner so as to endanger the life or property
of anot her.

At the tinme, Torrance was experimenting with a procedure
that all owed helicopter takeoffs and | andings in so-called non-
novenent areas (e.g., areas other than runways and taxi ways).
Technically, takeoff and | andi ng authorizations from non-novenent
areas are not "clearances,"” and pilots are not to be told they
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confused the two phraseol ogi es, using theminterchangeably, and
often joined together the two cl earances, and, therefore, that it
was reasonable for himto have believed that he had been
authorized to take off.

The | aw judge concl uded that respondent had taken off
wi t hout a departure clearance, but found the sanction should be
m tigated considerably because of the possibility for confusion
and because no real danger was created by respondent's action.?

On appeal, respondent raises two essentially procedural
i ssues: first, whether the |law judge erred in refusing to
continue the hearing to permt testinony froma w tness schedul ed
for surgery on the day of the hearing; and second, whether the
(..continued)

are "cleared for takeoff" fromthese areas. The Air Traffic
Control Handbook, Paragraph 3-11-2 (Exhibit C4), indicates that

aut hori zation to depart or |and fromsuch areas wll instead be
in the formof |anguage to the effect that the pilot may "proceed
as requested."” Respondent was told by the tower controller:

helicopter five charlie mke cleared out of the
torrance class d surface area via maintain special vfr
conditions at or below two thousand five hundred it
will be a right crosswi nd departure over hawt horne
boul evard report reaching vfr or clear of class d
surface area.

“The Administrator argued, in support of the 91.13(a)
charge, that respondent had caused a | oss of separation with a
heli copter |anding el sewhere at the airport at the tinme. This
charge need not be separately proven, as it is derivative of the
operating violations found. See Admnistrator v. Pritchett, NTSB
Order EA-3271 (1991) at fn. 17, and cases cited there. 1t is our
under standing that | oss of separation requires proof of aircraft
operations closer than specified distances. Here, there was no
evi dence offered regarding the distances between the aircraft.
| nstead, the Adm nistrator equated, inproperly in our view, |o0ss
of separation with ATC s inability to see both aircraft. (It is
ATC s obligation under SVFR not to have two aircraft in the sane
ai rspace unless and until both are visible.)
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| aw judge erred in denying respondent's notion to dismss. W
address each argunent in turn.

1. Unavailability of M. Robin Petgrave. Respondent argued

at the hearing, and repeats on appeal, that M. Petgrave, as
owner of the aircraft and the fixed base operator, would have
testified to the confusion at the airport regarding departures
and arrivals from non-novenent areas, and that the clearance

gi ven respondent was standard there. On appeal, respondent adds
that M. Petgrave contacted FAA Washi ngton headquarters to

di scuss the problem> The |aw judge found the offer of proof
regarding M. Petgrave's testinony cumul ative, but also relied on
the fact, with which we entirely agree, that M. Petgrave's
absence was not unexpected (he had had this surgery schedul ed for
sone tinme) and a continuance coul d have been requested much
earlier. Respondent offers no answer to this latter point, and

his appeal on this issue may be denied on this alone.®

*Attached to respondent's appeal brief is a statenment from
M. Petgrave which the Adm nistrator noves to strike as new
evidence. The notion is granted. There appears no reason why
this offer of proof could not have been presented earlier.

°Mr. Petgrave's testinmony by deposition could al so have been
agreed to by the parties. After our review of the record, we
al so agree with the | aw judge's conclusion that nuch of M.
Pet grave's evidence woul d have been cumul ative, nor can we find
t hat denial of the continuance adversely affected the result.
The | aw judge accepted, in great part, respondent's view of what
appeared to be inconsistent procedures at the airport and, as a
result, substantially reduced the sanction. Respondent offers no
citation to support dism ssal of the charges or renoval of
sanction in circunstances such as these. See Adm nistrator v.
Fox, NTSB Order EA-4076 (1994) (pilot is not excused when
reasonabl e action woul d have exposed the error). Here,
respondent testified to his belief that the phrasing of the
"cl earance” was "unique," that ground control usually gave SVFR
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2. The notion to dismss. Respondent contends that the |aw

j udge nust have been wong in denying his notion because, if the

case-in-chief offered only a prima facie case, and not proof by a

preponderance of the evidence, and if the rebuttal w tnesses

of fered no additional proof of the charges, the Adm nistrator
cannot have prevailed by a preponderance of the evidence. This
argunent msstates the | aw judge' s concl usi ons.

At the conclusion of the Adm nistrator's case, respondent
nmoved for dism ssal, stating that the Adm ni strator had not
proved his case by a preponderance of the evidence. The |aw
judge correctly responded that this was not the issue, but rather

whet her the Adm nistrator had nade a prima facie case. The |aw

judge found that the Adm nistrator had done so, and respondent
does not here disagree. In making this finding, the |aw judge

of fered no opinion or conclusion what soever about whether the
evidence also net the greater test of preponderance of the

evi dence, and he proceeded to hear respondent's case-in-chief and
the Admnistrator's rebuttal witnesses. Regardless of the
substance of the rebuttal testinony (and we disagree with
respondent’'s one-sided categorization of it), it is entirely
possi ble for the |law judge to have concl uded, after hearing al

t he evidence, that the conpl ainant has prevailed by a
(..continued)

cl earances, with the tower giving departure authority, and that

t he | anguage at issue had been used, in his recollection, by
ground control not the tower. Tr. at 91. He also testified that
part of his reason for taking off was his belief that the SVFR

conditions m ght have been renoved. |d. Respondent's obligation
in the face of uncertainty was and is to seek clarification.



pr eponderance of the evidence.
ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondent's appeal is denied; and
2. The 50-day suspension of respondent's airman certificate

shal | begin 30 days fromthe date of service of this order.’

HALL, Chairman, FRANCI S, Vice Chai rman, HAMVERSCHM DT, GOG.I A,
and BLACK, Menbers of the Board, concurred in the above opinion
and order.

'For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to 14 C.F. R 61.19(f).



